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Jorsey, 2018 Wy §$ 412.1 


s. 2d 386, Ts 
ot Dg Add at the end of footnote ii: ment agreement was unenforceable; 
jant’s prior atte C - Lambrecht v: Remington, 2020 WI also ruled that the agreement was 
Of do. App 18, q 10, 391 Wis. 2d 494, 942 inadmissible under $ 904.08 and that 
the proponent failed to show that any 


p l 
N.W.2d 492 (Ct. App. 2020) (unpub- 


against his forme, 
hished) (trial court ruled that a settle- 


sed to prove his 

is well as to saiia 
f the victim of the 
because the defen. 
ìng abused her; the 
that “credibility” ig 
ntial” and “particu 
in cases that come 
she-said") (interna) 
tations omitted). 


exception was applicable). 


Add new text after footnote 14: 
Where, however, a settlement induces parties to change their 
positions in a manner detrimental to a non-settling party, it will 
be necessary to provide settlement details to prove how the stories 
changed to facilitate the settlement at the expense of the truth, 
as where the settling parties “sell out” a non-settling party in or- 
der to minimize their own liability." 


URES 


ind Wis. Stats. 


ME Over an electric 
tent at an outdoor 
ubsequent remedial 
e used to prove a 

2 provided by 


*#5Alisop Venture Partners II v. 
Murphy Desmond SC, 2023 WI 43, 
q4 24-30, 407 Wis. 2d 387, 991 N.W.2d 
390 (2023) (egal malpractice action 
srising out of a failed tax dodge, where 
two of the three parties shifted all the 
blame to defendant law firm; held that 
the trial court properly admitted evi- 
dence of a Pierringer release between 
the two parties; although settlement 
evidence is normally excluded by Wis. 


ment plainly raised issues regarding 
bias and prejudice, that is, the settle- 
ment pointedly demonstrated how the 
plaintiffs’ “story changed” along with 
their incentives at ‘trial against the 
corporate law firm; the court reiter- 
ated that “this statutory exception 
should not be expansively construed” 
and also credited the trial judge’s use 
of a limiting instruction), quoting 
Blinka, 7 Wisconsin Evidence 4™ ed; 
§ 408.1. 


Stats. § 904.08, the plaintiffs’ settle- 
§ 904.085 COMMUNICATIONS IN MEDIATION 


Replace current subsec. (4)(d) with the following: | 
(d) A mediator reporting child or unborn child abuse under 
. s. 48,981, reporting a threat of violence in or targeted at a 
school under s. 175.32, or reporting nonidentifying informa- 
tion for statistical, research, or educational purposes does 


ATi ps 
Ness” of apc not violate this section. 
t design import o} of Add to the end of the statutory history parenthetical that fol- 
ndas experts that lows the statute “2011 Wis. Act 32": 
Suggested ed that i ; 2017 Wis Act 143, §§ 25-28) 

105 

PETE a $ 904.12 STATEMENT OF INJURED; ADMISSIBILITY; 

MPROMISE COPIES 

| | AUTHOR’S COMMENTS 


Code S Aii 


ai 


R E 


q A 412.1 Admissibility of statements made within 72 hours 
= Add new text and footnote at the end of the first paragraph: 
he rule does not apply to releases or settlements 
7 -hour period; § 904,12 is a rule of evidence and not one of 


made within 


§ 412.1 


rë 

‘8H art v. Artisan and a ober 
Casualty Company, 2017 Vin W290 
{ 1 8, 20, 377 Wis. 2d 177, 90 pies 
610 (Ct. App. 2017) (relying on ati 
law history and the plain Sati) 
the rule, which has existed since $ 


APPLICABLE 


n. 6. 


Add to the beginning of footnote 6: 

State v, Mulhern, 2022 WI 42, 
{1 30, 88-34, 402 Wis. 2d 64, 976 
N.W.2d 209 (2022) (holding that. evi- 
dence of-a victim’s decision not to 
engage in sexual conduct—*Lisa’s 
testimony that she did not have sexual 
intercourse in the week’ preceding the 


Add at the end o footnote 6: | 
; State v, Bell, 2018 WI 28, J 63,380 
Wis, 2d 616, 909 N.W.2d 750 (2018) (in 


n. 1, 


Add at the end of footnote 1: 
State v. Mader, 2028 WI App 86, 99 31 
53, 87, 408 Wis, 2d 632, 993 N.W.2d 


761 (Ct, App. 2023 , revi ; 
2024 Wi pipa ) se denied, 


WL 932762 i 
2023) . (defe dant convicted pa: 
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object to birth con x 
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$ 420.3 The exclusionary rule: Ẹ 
duct” or “manner of dregs” | 


WISCONSIN Evinene, 


ing Buckland 
‘ting and discussing y. 
kidao, St. F. M. W Paap: 160 
is. 484,486, 162 N.W. 289 (1915) 
rae construed an earlier Version of 
the same rule. 


Wisconsin’s Rape Shield Law 


$ 972.11 EVIDENCE AND PRACTICE; CIVIL RULES 


AUTHOR’S COMMENTS 
§ 420.2 Sexual conduct, definition 


a child sexual assault case raising 
ineffective assistance of counsel 
claims, an unredacted document point- 


sexual conduct” was erroneously ad- 
mitted but the error was not prejudi- 
cial: “Prior sexual conduct includes a 
lack of sexual conduct, meaning that 
evidence that a complainant had never 

ad sexual intercourse ig inadmissible, 

his prohibition extends to indirect 


‘i8 generally Prejudicial and bears no 


7 10n8 to the com lain- 
ants credibility.’) citations oman 


vidence of : “sexual con- 
í EE i } ibil D | rye 


course of Mader’s 
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_ BIC Purpose of t e ba- 
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Evidence 
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ict unless 
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1 < lv 
420.4 Statutory exceptions generally 


‘ ois Eas inter- 
g age in sexual inte 
N FE to engage m 
` sion not he as- 

ere e during the w eek betore Siaa 
n. 1. of footnote 1: x cluded by the § 


sault was eX o mdo and did not 
d exclusionary ions; the 
judicially-created broa Ath} ; of its exceptions; ta~ 
Ste history through judio eons in fall w eres en tte such evidence was 
and legislatively enigo WI 42, 923, error in M, at JJ 30—42. 
Sta Wis Od 64 975 N.W.2d 209 (2022) found har 
g S. ’ Ah $ . ’ = 
a re that evidence of a victims de 
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Ada we Seabed vs Nee 
The supreme court ad 
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CHAPTER 


§ 905.03 LAWYER- 
A 


$ 503.204 The “co 
sons, re] 


n. 9. 


Add at the end of footn 
Federal law embraces th 
trine” in regulating the v 
retained for specialized cl 
For a helpful discussion 
doctrine and its fit with V 
see Yamilett Lopez, Att 


§ 905.04 PHYSICI 


Replace the defini 
the following: 
“Registered nurse” 
under s. 441.06 or w 
441.51 (2) (h), issuec 
or a person reasona 
nurse. 

Add newly createc 
with (. . . exhibite 

(em) School ' 
contained in a ı 
a school that is 


Add the following 
pears in parenthese: 


> 2017 Wis. Act 135, § 2% 
d 


_ § 504.2 Scope of 


CHAPTER 905 EVIDENCE—PRIVILEGES 


$ 905.08 LAWYER-CLIENT PRIVILEGE 
AUTHOR’S COMMENTS 


$ 503.204 The “confidentiality” requirement: Third per- 
sons, representatives, and joint representation 


m. 9. Privilege and the Kovel Doctrine: 


Add at the end of footnote 9: 
Federal law embraces the “Kovel doc- 
trine” in regulating the use of experts 
retained for specialized client services. 
For a helpful discussion of the Kovel 


Should Wisconsin Extend the Privilege 
to Communications with Third-Party 
Consultants? 102 Marq. L.Rev. 605 
(2019). Case law aside, this author's 
impression from speaking with many 


doctrine and its fit with Wisconsin law, lawyers and judges is that Kovel is a 
see Yamilett Lopez, Attorney-Client feature of law practice in Wisconsin. 


§ 905.04 PHYSICIAN-PATIENT, REGISTERED NURSE- 
PATIENT, CHIROPRACTOR-PATIENT, 
PSYCHOLOGIST-PATIENT, SOCIAL WORKER- 
PATIENT, MARRIAGE AND FAMILY 
THERAPIST-PATIENT, PODIATRIST-PATIENT 
AND PROFESSIONAL COUNSELOR-PATIENT 


PRIVILEGE 


Replace the definition of “registered nurse’ in subsec. (1)(P with 
the following: 
“Registered nurse” means a registered nurse who is licensed 

r s. 441.06 or who holds a multistate license, as defined in s. 

441.51 (2) (h), issued in a party state, as defined in s. 441.51(2Xk), 
or a person reasonably believed by the patient to be a registered 
nurse. 
Add newly created subsec. (em) under 4 after (e) the text ending 
eth (.. - “exhibited to a severe degree): Lats ® 
T em) School violence. There is no privilege for information 
‘eli: contained ina report of a threat of violence in or targeted at 
 aschool that is provided under s. 175.32 (3). 
r Add ‘ng at the end of the legislative histor) that ap 
are “agl iayy peA after Wis. Stat. § 905.04: 
Wis, Act 186, $ 28; 2017 Wis Act 143, $9 26-20) 


AUTHOR’S COMMENTS 
Scope of the privilege 
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played “no role” ; 


$ 504.2 those abi anlike thé “Hag 4 thy | 
Í 3 WL ihe P ‘ 
ap f footnote 6: prentained by W DOG regarding p $: 905.06 COMMUNICATIC 
Add at the b ginning 0 : 94, wnders, W ICH y ric : 
n S et 2021 WI fy offender’ ith this case that ite Replace current subsec. 


State v. Jendusa, 2! | 
q 34. 396 Wis, 2d 34, 955 N.W.2d 7 4 tertwitt o state’ for purposes ofra n 
(2021), reconsideration filed, (Mar “u fies as > a ¢h 
2 : State v. Darcey ggo discov ÑK 
arc : 


(2021), reco Shi f 
2021) (distinguis mng xual assault State 7 BAN W.2d 567 (Ct 


language: ; 
(4) Exceptions. There is no 
_ing observations or informat 
' defined in s. 48.981 (1) (cx), : 
- § threatened child abuse unde 

E violence in or targeted at a s 


N.K., which held that a sex : 
victim's records were not in the pos“. 649-57, 


session of the State just because the 1998); 
victim was treated at a state hospital; 


ee ; aiver 
§ 504.3 Who may claim the privilege; W È S.Ct. Order, 59 Wis.2d R1, RI 
(2021), reconsideration filed, (Mar. 9 M 2003 Wis. Act a 279; 2005 me Act 
— ae indt d: 9021) (only the privilege holder ma ` Add to the end of the ste 
E E Ee O WTO, B06 NAVADE DAAR ‘quoting thil parenthetical: aia 
Wis, 24 $4, 7/81 n.15, 955 N.W.2d 777 "PERUSE _ « “MIB ; 2017 Wis Act 143, $§ 25-28) 
$ 504.407 Tests for intoxication Toe 4 $ 905.10 IDENTITY OF I 


AUTHO! 


Add new footnote 0.50 at the end of the first sentence: mu : 
$ 510.201 Exceptions—T. 


Wis. Stats. § 905.04(4)(f) creates an exception concerning tesi 
results of, or circumstances surrounding, any chemical test for 
intoxication or blood alcohol concentration as, defined in 
§ 340.01(1v).°° Bc: 


En. 8. 

__ Add to the end of footnote 8: 
State v. Agnew, 2022 WI App I, 
968 N.W.2d 877 (Wis. Ct. App. 2 
(unpublished decision) (trial cou 
_ was not ineffective for failing to1 
the court to order disclosure of a 
identity; the evidence did not : 
< even a reasonable possibility tha 
_ CI had information necessary ti 
theory of defense: “Neither the 
_ trolled buy nor Agnew’s alleged s 
as a drug supplier were the bas: 
the charge for which Agnew 
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ae 


°6°State v. Van Linn, 2022 WI 16, ment search - seizur . a 
: ; , ; and seizure; the defen 
A a pomi. Beg th N adie dant did not challenge the trial col 
(2022) ing the admissibility of ruling that the r ivi 
a BAC results taken from the defen- leged under Wis, Stat € 14884 au 
Shon nical records of hospitaliza- $ 905.04(2), specifically, *[t}here is it 
hala that the ce eee the court privilege concerning the results of ot 

gAn e results were admissible circumstances surrounding ang Che 


under the independent source doctri 
7 , : ctrine 3 A . iy ak ber A i 
that applies in cases of Fourth Amend. ARA G wii on A 

is id) (oe 


5 905.045 DOMESTIC VIOLEN inora N 
ADVOCATE-VICTIM PRIVILEGE AL ASSAULT 


OSURE 


Replace the current sub me A ` 
8UD8eC, (4) i . MEn = 
(4) Exceptions, Bubna fig: the followings = anes So gat 
concerning child abuse 37 OOS NO E Ae (Olle rne ffralGr 
aapa rY romain 5 victim advice i? ve : witness’s privile 
at a school that a yicti: g a thre i TOGO BE A) now text te 
176.39 lat a Victim advocate re of Violence in or targo! Add new text to the begin 
required to make under * {if The Wiscons ‘Supreme 
Add the following at | WS, E iitre/Green tine of cas 
pears in the parenthese the end of the EG ATS H ae : g ound,” “unworkable,” g 
2017 Wis hot 149, gp op ter 2016 Wg aatoro Thaahongn a ictima, State y. Johns 
! A Q fa + Re once n 


0, F 25 28) 
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` 
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at. § 148.82 ‘and 
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ured tom 
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‘ory that api 


EVipsNncs PRIVILEGES $611.2 
s 905.06 COMMUNICATIONS TO MEMBERS OF CLERGY 


ey pee >» ee e&? #F seh eb > X `: À ` è 
Replace current sudsec, (4), with the following amended 


~ 


` 
~ ee OT? ~y> * 
E €té RK CEA 


(4) Exceprions. There is no privilege under this section concern- 
ing observations or information that a member of the clergy, as 
defined in s. 48.981 (1) (ex), is required to report as suspected or 
threatened child abuse under s.. 48,981 (2) (bm) or as a threat of 


eid 


f violence in or targeted at a school under s. 175.32. 


S.Ct. Order, 59 Wis.2d_R1, R135 (1973); 1991 Wis. Act 82; $$ 162 to 166; 
2008 Wis. Act c. 279; 2005 Wis. Act 253, § 167 


Add to the end of the statutory history that appears in the 


: ~ +r eo FP ster) e 
pa ¥ 4 FECA 


$ 905.10 IDENTITY OF INFORMER 
AUTHOR’S COMMENTS 


510.201 Exceptions—Testimony on merits 


Th 


convicted. Nor was Agnew charged for 


spublished decision) (trial counsel 


bedroom. There is no indication that 


n. & 

Add to the end of footnote 8: allegedly possessing a firearm. Agnew 
State v. Agnew, 2022 WI App 1, 7 12, was only charged with possessing the 
968 N.W.2d 877 (Wis. Ct. App. 2021) cocaine found in the northwest 


was not ineffective for failing to move 
rt to order disclosure of a Cl's 
entity; the evidence did not show 
, a reasonable possibility that the 


the informants had any information 
relevant “to a fair determination of the 
issue of guilt or innocence” in this 
case”; for good measure, the court also 
pointed out that Agnew’s DNA was 
found on the bag of cocaine in the 
bedroom along with several documents 
bearing his name), 


$ 905.11 WAIVER OF PRIVILEGE BY VOLUNTARY 
DISCLOSURE 
AUTHOR’S COMMENTS 


& 511.2 The Shiffra/Green procedures: Production of a 
witness’s privileged health care records 


Add new text to the beginning of § 611.2: 


The Wisconsin Supreme Court has recen 
Shiffra/Green line of cases on grounds that it has p 
“unsound,” “unworkable,” and “undermined” PF “new tections 
for victims, State v, Johnson, 2028 WI 39; q 28, 407 is.2d 195, 
990 N.W.2d 174, Conceding that “many subsequent cases dealt 
with Shiffra, the court overruled those too “only to the extent 


tly overruled the 
roved to be 


that they can be read to permit in camera review of privately 
held, privileged health records in a criminal case upon 


a showing 
ay; 
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§ 611.2 aie 
te 3, citing cases 

W130 ae ty ai Aly 

> materiality.” Johnson, 202 re in-dept SCUSSlop | 

or aap ‘orecio ed am” r other rules at i 


‘phe: 08 ‘ 
recency of this opinion 1 ita din plications fo 


time. | | t Peh 

§ 905.18 COMMENT UPON OF INFERENCE FROM i yeh VEN: 

$905.18 COMMENT PRIVILEGES INSTRU § 906.01 GENERA! 
AUTHOR'S COMMENTS , es eA 


ons on claims of privileg $ 601.3 The Dead 


§ 613.1 Comments and instructi 
-| Add new text after 


y dence was. “uncontroverted” wasi 


n, 1, mm 3 

Add to the beginning of footnote 1: | context not a co ent on the defa The repeal, howeve 
State v. Hoyle, 2023 WI 24, 406 Wis. dants silence at trial but on t deceased declarant 
2d 373, 987 N.W.2d 732 (2023) (pros- strength of the State’s case). lated only to rules ¢ 


ecutor’s comment that the State’s evi- (hearsay) remain in 


ri RE wy (12% Bs 
d (Sn re Estate of K 
-WI App 60, J 43 n.12, 40 


} 1 r ) j i 1 q $ + be erly 1R 4 
_ § 906.03 OATH O 
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603.1 The oath 
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used in administer 
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7 
vit 
i ay 


ith the witness's 
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t trial but 
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TH 


CHAPTER 906 EVIDEN CE—WITNESSES 


$ 906.01 GENERAL RULE OF COMPENTENCY 


AUTHOR’S COMMENTS 
$ 601.3 The Dead Man’s statutes 


now admissible. Rather, the repeal re- 
itni other 


50n re Estate of Klawitter, 
WI App 60, J 43 n.12, 409 Wis. 2d 

$ 906.03 OATH OR AFF IRMATION 
AUTHOR'S COMMENTS 


2023 998 N.W.2d 579 (Ct. App. 2023), 
696, 


$ 603.1 The oath 


the paragraph containing footnote 4; 
The statute Provides examples (“sample language 
used in administering the oath or affirmation, No 


is his or her mind 
with the witnese’s duty to testifying truthfully,*% | t 


Ras cree E $ 

450State y. Moeser, 2022 WI 76, For recent case law, see State y. 
138, 405 Wis, 2d 1, 9g ‘W.2d 45 Marks, 2022 WI App 20, f 30, 402 Wis. 
(2022) (“Even though § 906.03 provides 2d 285, 975 N.W.2d 9 : 


sample language in two potential ver. 
sions which 4 4 


administration of an oath or affirma- 


tion, it requires neither. The statute 
requires only that an 


tion be “in a form calculated to awaken 
the witnegs’s conscience and impress 
the witness’s mind with the witnegs’s 
duty to ltestify truthfully],””) (quoting 
$ 906.03), (“a 


n, 6, | | 
Add to the beginning of footnote 6: Ree 
§ 906.06 COMPETENCY OF JUROR AS WITNESS _ 
AUTHOR'S COMMENTS _ sii 


cording ag a whole showed that she 
understood the diff 


truth and a lie), 


Í 


§ 606.2 


§ 606.2 Inquiries into valit 


M 10. 1 4 V: 
Add to footnote 10, after Ste 
Rave: 53 
` 4 ai y U ray À; 017 WI App A 
See State vV. Alvarado, ¢ 0, 903 N.W. d 


q 9 1, 16, 877 Wis, 2d 71 li 
122 (Ct, App. 2017) (during Jury deli ; 
erations at the first trial, the jury sent 
a note stating that it agreed on no? 
guilty for second degree” but was 
“hung on 8"@ degree” sexual assault; 
held that the note did not constitute a 
verdict of acquittal, the trial court 


properly mistried the case, and the 


defendant properly faced a second 
trial, consistent with the double jeop- 
ardy clause; the court discusses the 
standard for accepting verdicts and 
importance of polling a jury “to make 
sure each juror still assents” to the 
verdict) (emphasis original). 

n. 17. 

Add at the end of footnote 17: 

; State v. Sanders, 2019 WI App 52, 
| 12, 888 Wis. 2d 502, 933 N.W.2d 670 
(Ct. App. 2019), review denied, 2019 
WI 104, 389 Wis. 2d 242, 936: N.W.2d 
820 (2019) and cert. denied, 140 S. Ct. 
2583, 206 L. Ed. 2d 507 (2020) (defen- 
dant was convicted of delivering her- 


lity of Ver 


explanations, 
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dict or indictmen; 


rt held that the Proser 
regentet sufficiently race-ney 
prove ifor striking the only two ril 


srosecu of 
prosecuny) sors who appeared to the 
level of bias against i 
t officers or the crimi? 
em, more generally," 
were African-American, two were ny 
While each potential juror ultimate), 
indicated he/she could fairly judge th 
evidence in the case, based upon th 
totality of the voir dire discussion, y 
gee no error in the circuit court’s de 
termination that the prosecutor had, 
legitimate, race-neutral reason fo 
striking Ms. R. and Mr. S. from the 
jury and did not act with racially 
discriminatory intent, That Ms. R, and 
Mr. S. alleged that. their prior experi. 
ences with law enforcement may have 
involved discriminatory intent does 
not detract from the prosecutor's legit. 
imate, nondiscriminatory concern 
about potential bias against the State's 
case in this wholly unrelated 

roceeding.”), The dissent by Judge 

eilly calls on courts to more closely 
assess facile’ © = “race-neutral’ 


in; the cou 


pryt 2: 


§ p . * 9 b r Pa ead meh i A i 
606.4 Wisconsin’s juror bias test ddd wepedetetes’ - 


Add new text after footnote ad: 


A failure to properly object to a 
voir dire will result in a forts 
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NW 24 887 (Ct. App, 2021) LANA 
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lenge by not objecting to ine 
moving to strike her for biag,” 
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tive bias on the part of pro 
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AUT 

§ 607.1 General con 
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Add new footnote 1.51 
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Thus, four consideratic 
sincerity—determine th 
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1.50Credibility is every bi 
about mistaken testimony 
about lying. See State v. Do: 
WI 10, q 50, 379 Wis. 2d 
N.W.2d 158 (2018) (“credi 
“always consequential” and 
larly probative in cases t 
down to he-said-she-said”) 
quotes omitted) (citations 
See also State v: Bell, 201 


§ 607.5 Bias and int 
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9995, 99, 410 Wis. 2d 224, 
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‘jury trial; held that any erro 


ave occurred when the t 
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F » T7, 
Add at end of footnote 7: 
See State v. Dorsey, 2018 V 
Wis. 2d 386, 906 N.W.2d 
‘credibility” is “always con 
nd “particularly probati\ 
hat come down to he-said 
ternal quotes omitted) 
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ondiscriminatory concern 
ntial bias against the State% 
this wholly unrelated 
."). The dissent by Judge 
s on courts to more closely 


facile “race-neutral” 
18 


ve juror’s bias during 
aimed error. 15° 


r; 10 light of the “sparse 
the presumption of juron 
» NO error occurred when 
£e seated a juror who ha 
acertainty about whether 
ld be impartial), 


fd of note 6, after the 


ch, 2017 WI 27, 1124 
2d 98, 892 Ree 682 
ang an ineffective 48818 
‘8¢! claim based on tr al 
ure to ferret out alleged 
ning jury selection; he! Y 
ins approach is consis 

ral law and that the 1 
‘how objective or subje? 


Taree ee 


T N a yy 
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tive bias on the part of prospective 
jurors). 


§ 607.6 


§ 906.07 WHO MAY IMPEACH 
AUTHOR’S COMMENTS. 


§ 607.1 General considerations: Credibility, bolstering, 
methods of attack, “good faith,” and rehabilitation 


Add new footnote 1.50 in the second paragraph, at the end of 
the sentence that begin, “Thus, four considerations...” 


Thus, four considerations—perception, memory, narration and 
sincerity—determine the witness’s credibility and hence the reli- 


1.50 


ability of the testimony. 


15°C redibility is every bit as much 
about mistaken testimony as it is 
about lying. See State v. Dorsey, 2018 
WI 10, q 50, 379 Wis. 2d 386, 906 
N.W.2d 158 (2018). (“credibility” is 
“always consequential” and “particu- 
larly probative in cases that come 
down to he-said-she-said”) (internal 
quotes omitted) (citations omitted). 
See also State v= Bell, 2018 WI 28, 


§ 607.5 Bias and interest 


n, 11, 

Add to the beginning of footnote 11: 
State v. Ramirez, 2023 WI App 63, 
17 95, 99, 410 Wis. 2d 224, 1 N.W.3d 
719 (Ct. App. 2023) (child sexual abuse 
prosecution that focused on a 2001 
jury trial; held that any error that may 
have occurred when the trial judge 
precluded cross-examination of a phy- 
sician who testified under an immu- 
nity grant was harmless; the immu- 
nity grant came about when the doctor 


qT 12-14, J 63, 380 Wis. 2d 616, 909 
N.W.2d 750 (2018) (where the court of- 
fers a meditation on credibility in a 
child sexual assault case raising mul- 
tiple plain error and ineffective assis- 
tance of counsel claims; held that most 
of the issues raised involved no error 
whatsoever and that a violation of the 
rape shield law was not prejudicial). 


felt intimidated by a prosecutor’s in- 
sinuations that the doctor could face 
prosecution for not having reported 
suspected abuse; even if the cross- 
examination should have been permit- 
ted, “we are convinced beyond any rea- 
sonable doubt that there is no 
possibility any amount of impeach- 
ment of [the nervous doctor] related to 
the grant.of immunity would have 
altered the verdicts.”). 


§ 607.6 Impeachment by contradiction 


Terp 
Add at end of footnote 7: 


See State v, Dorsey, 2018 WI 10, 4 50, © 
379 Wis, 2d 386, 906 N,W.2d 168 (2018) © 


“credibility” is “always consequential” 


and “particularly probative in cases . 


that come down to herapidrahartaid ) 
(internal quotes omitted) (citation 
omitted): 20.4 FU ML Iie aes 
n, 8, j : 


Add at end of footnote 8; te 


See State v, Reinwand, 2019 WI 25, 


~ | 86, 385 Wis, 2d 700, 924 N.W.2d 184 


2019) (in a prosecution of defendant 
for murdering the father of his grand- 
daughter, evidence of defendant’s 
involvement in an unrelated burgla- 


ry—a letter he wrote his granddaugh- 
ter—was relevant as other act evi- 
_ dence to impeach his lapse of memory 


when speaking with police about both 


_ the murder and the burglary). Rein- 
wand involved the impeachment of a 
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§ 607.6 

hearsay declarant. See Gide GM- 

peaching hearsay declarants), 

§ 607.7 The Impeachment Exceptio 

Rule ? eye | 

During the course of criminal investigations, EO constity. 

tional rights regulate police conduct regarding arrests, searches 

seizures, interrogation of susp dentification procedure, 


ects, and 1 
to name just a few. If agents of the government, police and 
prosecutors in the usual case, violat 


: e a defendant’s constitutiong| 
rights, the remedy is to exclude the ill-gotten evidence from the 
government’s case-in-chief. In the vernacu 


n to the Exclusiona,, 


lar, this is known agg 


“suppression,” Sometimes suppression results in the dismissal 
eT ie ere R State lacks other, sufficient, lawfully Sheed 
REN as) other cases, the prosecution, while limited, may have 
cannes g's to proceed to trial even without the suppressed 
. the scope of such constitutional rights are treated 


elsewhere in the m : 
in aricestane: any excellent treatises on constitutional crimi- 


impeaching the def; 
D é efendant him duri | | 
efense witnesses, other than the A croSsS-examination. 


ie Fi yas + 


Thus, a def, . 
4 endant “ps PEA PIT TE N, Ti i } 
may be impeached with hj amah A 
ar. Statements 


even though they 
zh they were ined in violation 
e obtained in violation of Mi 
t to cone of Miranda 


1. 


is ge ot OLY payin 
TOMA TOE LMN mi fe A ; SPNA 
A) ONE 


} 


Ob—WITNESSES 


Illinois, 493 U.S. 307, 


‘James vV. 
110 S. Ct. 648, 107 L. Ed. 2d 676 (1990) 
(the impeachment exception applies 


only to the defendant’s testimony at 
trial; it does not extend to defense 
witnesses). 7 
-State v. Garcia, 2020 WI App 71 
14, 394 Wis. 2d 743, 951 N.W.2d 631 
(Ct. App. 2020) (impeachment excep 
tion does not permit the State to reba 
pilitate its own witnesses by usin: 
statements suppressed because of Mi 
randa violations). The Garcia cas 
contains a learned, comprehensiv 
discussion of the impeachment exce} 
tion in its various facets. 
‘SHarris v.. New York, 401 Us 
222, 91 S. Ct. 643, 28 L. Ed. 2d 1 (197 
(statements obtained in violation | 
Miranda which are nonetheless. volu 
tary may be used to impeachment t! 
defendant’s testimony). | 
Oregon v. Hass, 420 U.S. TI 
95 S. Ct. 1215, 43 L. Ed. 2d 570 (19° 
(impeachment exception extends 
Miranda violations involving the « 
fendant’s assertion of his Miran 
rights). 
Kansas v. Ventris, 556 U.S. 5 
129.S. Ct. 1841, 173 L. Ed. 2d € 
(2009) (Massiah violations occur 


$ 906.08 EVIDENCE OF ( 
OF WITNESS 


EVIDEN 


(2) 
` Replace § 906.08(2) and (3 


Specific instances of cond 
T of a witness, for the purp 
_ witness’s character for truth 
crime or an adjudication of 
- May not be proved by ext 
" subject to s. 972.11 (2), if pr 
mess and not remote in 


> examination of the witness 


— who testifies to his or | 
untruthfulness. 

a) ‘Testimony by accu 

of testimony, whether by : 

es not operate as a W: 

crimination when exam 


e only to character for 
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‘James v, Illinois, 493 U.S. 307, 
110 S, Ct, 648, 107 L, Ed. 24 676 (1990) 
(the impeachment exception applies 
only to the defendant’s testimony at 
trial; it does not extend to defense 
witnesses), 

*State v. Garcia, 2020 WI App 71, 
J 14, 394 Wis. 2d 743, 951 N.W.2d 631 
(Ct. App. 2020) (impeachment excep- 
State to reha- 
bilitate its own witnesses by usin 
statements suppressed because of Mi- 
Garcia case 


“Harris v. New York, 401 U.S. 
222, 91S. Ct. 643, 28 L. Ed, 2d 1 (1971) 
(statements obtained in Violation of 
Miranda which are nonetheless yolun- 
tary may be used to impeachment the 
defendant’s testimony), 

Oregon y. Hass, 420 U.S. 714, 
95 S. Ct. 1215, 43 L. Ed. 2d 570 (1975) 
(impeachment exception extends to 
violations involving the de- 
fendant’s assertion of his Miranda 


rights). 

Kansas y, Ventris, 556 U.S. 586, 
129. S. Ct. 1841, 173 L. Ed. 2d 801 
(2009) (Massiah violations occurred 


è 906.08 EVIDENCE OF 
OF WITNESS 
(2) 


$ 906.08 


when police used a jailhouse informant 
to obtain incriminating statements by 
the defendant; held that such state- 
ments could be used to impeach the 
defendant’s trial testimony). 

‘U.S. v, Havens, 446 U.S. 620, 
100 S, Ct, 1912, 64 L, Ea. 2d 559, 6 
Fed, R. Evid. Serv. 1 (1980) (defen- 
dant’s claim that he had no knowledge 
of drugs being smuggled into the coun- 
try by his companion was properly 
impeached with Physical evidence— 
cloth—that matched the “pockets” 
used by his companion to smuggle in 
the drugs). 

"Walder v, U.S., 347 U.S. 62, 74 
S. Ct. 354, 98 L. Ed. 503 (1954) (defen- 
dant’s own testimony opened the door 
to impeachment). 


Agnello v, U.S., 269 U.S. 20, 46 
S. Ct. 4, 70 L, Ed. 145, 51 ALR. 409 
(1925) (government sought to open its 
own door by cross-examining the de- 
fendant about whether he had seen 
narcotics; held impermissible), 

New Jersey v. Portash, 440 U.S. 
450, 99 S, Ct. 1292, 59 L. Ed. 2d 501 
(1979) (testimony given be a person af- 
ter a grant of legislative immunity 
Cannot be used to impeach that 
person). 


CHARACTER AND CONDUCT 


however, 


subject to s, 972,11 (2), if probative of truthfulness or untruthful- 


be inquired into On cross- 


examination of the witness or on cross-examination of a Witness 


who testifies to his 
untrut 


y accused or 


or her character for truthfulness or 


other witnesses, The giving 


of testimony, whether by an accused or by any other Witness, 


does not Operate as a 
only to character for 


Waiver o 


f the privilege against self- 
ith respect to matters which 
r truthfulness, 

(S.Ct. Order 59 Wis.2d R1, R171 (1973); 1975 Wis Act c. 184; c, 421; 1991 Wis 
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§ 906.08 wn on 44 4, 5) 
act e, 82; 1005 Wis Act’ nn, ©, 225; 2017 ' ure. Byivence— WITNESSES 
AUT 7HOR’s COM " 4 608.2 Specific instan 
g 608.1 Lay testimony on Be te ell eputation truthfulness 
opinion, and cross-e* amina new text and footnote 
Add new text and footnote immediately following footnote 1; Sections 908.08 2) ) has peen, 
In 2017 the Wisconsin Supreme Cour eae’ aaa Oy, Meee ani P tond to T brat mides of im 
) to clarify that the rule only applies 04 C aracter point ‘s that the s cii 
»18 Thus, the amorphous and unhelpful “cred, yant to witness ' (we 
oe 


for truthfulness. 
ibility” language 


A mon w 92, §§ 4, 5. See Wis, 2021) unpublished decision) (testi 
6.08 Judicial Council mony that a child was a “truthteller 
erly ‘admissible because from 


Committee’s Note (2017). was proper 
t of the trial defense counse| 


has been jettisoned. 


n. ys the outse 
dd at the end of footnote 13: had attacked his Penh “thereby 
opening the door for evidence regard- 


State v. Mathews, 2021 WI App 50, ing Eric’s t thful haracte 
ru C E 


q 26, 963 N.W.2d 577 (Wis. Ct. App. 


$ 
608.101 The Haseltine Set and “Were they iner 


questions 
mB. 2. j (pis 

Add geet cond 
State Maine a7 Wie 4a 1: he cing the investigation and why 
Wis. 2d 164 B , 5,374 were not offi e statements 
(discussing b EOE EE ee (2017) mant’s oC ae pee the infor- 
portance of the Haselti ring the im- statements did n t Further, the 
content of por ir iti rule in’ the. provitiéd of thes ot interfere with the 
worker on child arped by a social credibility of iA to determine the 
omy. ues: “It is fairly 8 aid rehire he testified POPER Ont, who him- 
'hile observations of i , then, that there was no H ely at trial. Thus, 
coaching and deceit indications of McReyn l o Haseltine violation, 
make during ri the interviewers deficie 9 ga trial counsel and 
interviewe may be recelved into evi mitted) Kasima” to Ranal 

nts of subjective opinion Fies Mey alti eyi np ) (note 


about the child’ 
be received”), truthfulness are not’ ag VED OR ate 4 n rfp 
n. 2. RMI tn Oth Witty tear 
Add 0 cea napia 5, i at g of footnote 5: 
li BF W gjet 
25, aon nning of otnote 2: |B en My 2d 17b 7s 975. NW 
266 (Ot, oe Wie, 2d Aa 116, G WIA Pp i 2022 WI ` I 104 ot 22), review denied 
pp, 2022), review denied 2022) summa idan Wis 


2022 WI 104, 
2022) ( 20 pY: a RE 
Hasek een. owe j À 
police officer teg CUNT : 
inge with an informant: 
rd se and effect ofj a umn 
ments at né Ilota 
what ho vale i the ae : 


1#g,Ct. order 2017 WI 92, $ 


yersible error where cou 
could have chipped away 
truthfulness showing 
may have made an unir 
strikingly similar to the 


ON E 


250State v. S 2022 W 
67, 2022 WL ate (Wis. 
2022) (ineffective assistance 
amounted to reversible ert 
trial counsel failed to inves 
offer evidence of a prior unt 
assault m 


legation of s 
-game five- year-old victim 
young boy; although the ir 


§ 608.3 Expert test 
and Maday 


aye at the beginning of 
See State V. Dobbs, POI 
Wis. 2d 505, Ms N N.W.2 
(held that the trial co 
exercised its discretion i 
defense expert's exposit! 
en the henomena 
confessions”). The Dobb 
Addressed at § 70 
supplement. See State ) 
WI 28, J 88, n.l, 374 W 
N.W.2d 611 (2017) (Br 
dissenting) (a Ithough t 
social worker's testimo 
testimony by a chil 
admitted on the recort 
ther the parties nor t 
dressed whether such 
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sion) (test. f 
‘truthtelle» f 


ecause from 
NSE counsel 
ty, “thereh 
ele 

m. e 


lying?” 


n and why 
tatementg 
the infor- 
irther, the 
> With the 
rmine the 


Was not 
to Ranal- 
(note 


note 5- 

WI App 
> N.W.2q 
: denied. 
973 (Wis. 


l, 41 13, 
p. 2021) 
rror OC- 
ailed to 
| asked 
telling 

arm- 
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§ 608.2 Specific 
truthfulness 


instances 


$ 608.3 


of conduct bearing on 


Add new text and footnote immediately following footnote 1: 


Section 908,08(2) has been helpfully revised to clarify that it ap- 
plies only to a witness’s character for truthfulness; it does not 
extend to other modes of impeaching credibility." The important 
point is that the specific instance, whatever it is, must be rele- 
vant to the witness’s untruthful character. 


160S.Ct. order 2017 WI 92, § 4. 
Add new text after footnote 2: 


So compelling may be the inference that courts have found re- 
versible error where counsel has failed to offer evidence “that 
could have chipped away at these uniform accounts of [a victim’s] 
truthfulness by showing that, on at least one prior occasion, she 
may have made an untruthful report of sexual assault that was 
strikingly similar to the report she made” in the present case.?*° 


25°State v. Stroik, 2022 WI App 11, 
{| 67, 2022 WL 552609 (Wis. Ct. App. 
2022) (ineffective assistance of counsel 


amounted to reversible error where 


trial counsel failed to investigate and 
offer evidence of a prior untruthful al- 
legation of sexual assault made by the 
same five-year-old victim against a 
young boy; although the incident was 


$ 608.3 Expert testimony 


n. 5, 

Add at the beginning of footnote 5: 
See State v. Dobbs, 2020 WI 64, 392 
Wis. 2d 505, 945 N.W.2d 609 (2020) 
(held that the trial court properly 
exercised its discretion in excluding a 


defense expert g expository testimony 


on the phenomena of “false 
confessions”), The Dobbs case is fully 
addressed at § 702.4082" this 
supplement, See State y, Maday, 2017 
WI 28, 1 88, n.1, 374 Wis, 2d 164 892 
N.W.2d 611 (2017) (Bradley, A.W., d, 
dissenting) (although the court held a 
social worker's testimony on “coached” 
testimony by a child was properl 

admitted on the record presented, nei 
ther the parties nor the majority ad- 
dressed whether such testimony rests 


disputed, there was sufficient evidence 
from which a reasonable jury could 
find that it was more likely than not 
that she had made the prior untruth- 
ful allegation). Nothing in Stroik 
should be construed to require that the 
cross-examiner prove up the specific 
instance, as § 906.08(2) explicitly pre- 
cludes the use of extrinsic evidence. 


on credibility; Jensen evidence 
and Maday evidence __ 


on reliable methods, as required by 
§ 907.02). 


n, 28, 


Add at the beginning of footnote 28: 
State v. Maday, 2017 WI 28, {{T 28-29, 
374 Wis, 2d 164, 892 N.W.2d 611 (2017) 
(trial court properly admitted testi- 
mony by a social worker on the “cogni- 
tive graphic interview” technique to 
question child victims; the expert’s 
testimony was properly limited to 
indications of coaching and dishonesty 


and did not violate the Haseltine rule), 


MAGE os pn | 

da ut the beginning of footnote 80; 

ThA Maday, 2017 WI 28, q {1 29, 
d 164, 892 N.W.2d 611 


AMATA Wis, 2 
(2017) (trial court properly admitted 
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jew” teat oxp onosai” ek Gainey p guoting Statea Yg yy BBS 
Akt + TNE . r 9 > 
shoe te mina saree by iat era NNA T ie 
a ing a6 a i imi “| counsel ha j 
8 atimony to the indicatio, peatimony at trial, the Mader 
i em under the £ 


of her allegations « 


ung A 
te the Hasel ing her te 
id not ask sheis train to look for and, by testi dressed the 
opinion of fying to a la of any in icationg 7 governing ineffective ass} 
or dishonesty, Gaing counsel. The court held that 
y ably competent lawyer i 


coaching avoided B an opinion as t 
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ainey did no | 
ey naintain Krueger. $ 906.09 IMPEACH 
CONVICT 
OF DELT 


Add new text after footnote 36: PEY 
urt of appeals drew the line. Replace Wis. Stat- 
eral rule 


In State v. Mader (2023)®® the co 
at purported 


cal” opinions on the frequency of false sexual (a) Gen 
gperienced law truthfu 


-a When seasoned therapists or ex 
child sexual abuse ever been convicte 


enforcement officers testify that false reports Of Ct 
sibly vouch for the number 0° 


but also violate the Haseltine rule, especially 
garb. Thus, for 


‘st that 99.2 percent of the 500 or 


court under sub. (3 

it is aes purpos 

bh LRA ATs geen Be aa truthfulness. 

ably be seen by the jury as ‘a personal of (2) Exclusion. 
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endorsement of [the victim’s] credibility.” Such 
imine Gs is substantially © 
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(c) The et 
(d) The i 
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(f) Any 0 
(3) Admissi 
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suant to S. 90 
(5) Pender 

from does not 

adjudication i 

S admissible. 


| (S.Ct. Order 5 
“17; 2017 WI 92, 


CR 
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y indications © 
opinion as ey 
tions Were to 


shing State à 


rew the line 
‘false sexua] 
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to take i 


3 WI App 3 

3 N.W.2d 764 
lenied, 2024 
(Wig, 2023), 
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uoting State v. Morales-Pedrosa, formance was deficient, (J 40) None- 
3016 WI App 38, {1 23, 369 Wis. 2d 75. theless, these (and other) shortcom- 
879 N.W.2d 772 (Ct. Dpp 2015). Since ings were not prejudicial. (99| 81-87). 
trial counsel oat se opvecten to this 38.60State v. Mader, 2023 WI App 35, 
testimony at trial, the Mader court ad- q 39, 408 Wis, 2d 632, 993 N.W.2d 761 
dressed them under the standards (Ct A ‘Hy 2028) Hi aiy dani sd. 2024 
governing ineffective assistance of WI 4 5028 WI 9397699 (Wis, 2023 
counsel. The court held that a “reason- 1 ‘ ve ph D. i 
ably competent lawyer should quoting State v. Morales-Pedrosa, 
abl J a, 92016 WI App 38, {| 25, 369 Wis. 2d 75, 


have known enough to object to this i i A Tr Ande 
testimony,” that is, trial counsel’s per- 879 N.W.2d 772 (Ct. App. 2015). 


s 906.09 IMPEACHMENT BY EVIDENCE OF 
CONVICTION OF CRIME OR ADJUDICATION 
OF DELINQUENCY 


Replace Wis. Stat., § 906.09 with the amended version: 

(1) General.rule. For the purpose of attacking character for 
truthfulness, a witness may be asked whether the witness has 
ever been convicted of a crime or adjudicated delinquent and the 
number of such convictions or adjudications. If the witness's 
answers are consistent with the previous determination of the 
court under sub. (3), then no further inquiry may be made unless 
it is for the purpose of rehabilitating the witness’s character for 
truthfulness. 

(2) Exclusion. Evidence of a conviction of a crime or an 
adjudication of delinquency may be excluded if its probative value 
is substantially outweighed by the danger of unfair prejudice. 
Factors for a court to consider in evaluating whether to admit ev- 
idence of prior convictions for the purpose of attacking a witness’s 
truthful character include: 

(a) The lapse of time since the conviction. 
(b) The rehabilitation or pardon of the person convicted. 


(c) The gravity of the crime. | 

(d) The involvement of dishonesty or false statement in 
the crime, | 

(e) The frequency of the convictions, 


(f) Any other relevant factors. 

(3) Admissibility of conviction or adjudication, No ques- 
tion inquiring with respect to a conviction of a crime or an 
adjudication of delinquency, nor introduction of evidence with re- 
spect thereto, shall be ermitted until the court determines pur- 
suant to s. 901,04 whether the evidence should be excluded. 

(5) Pendency of appeal, The pendency of an appeal there- 
from does not render evidence of a conviction or a delinquency 
adjudication inadmissible, Evidence of the pendency of an appeal 


Pye der 59 Wis.2d Ri, R176 (1973); 1991 Wis Act o. 32; 1996 Wis Act c. 


§ 906.09 om 
AUTHOR'S COMMENTS 
unting rule 


owing footnote 3: 
t helpfully revised § 906.09, 
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$ 609.1 Wisconsin’s co 


Add new text and footnote foll 
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reflect “current practice, as reco 
Judicial Council.** 


S Ya 
Wis. Stats. § 906.09 Judicial -Council Committee’s Note (2017). 


Add new text after footnote 5. SS , 
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ognizes that the rule is 
character for truthfulr 


16.50See Wis. Stats. § 906 


§ 906.10 RELIGION 
Al 


$ 610.1 Impeachm: 


n. 1. 
Add to the beginning of 
State v. Angelici, 2021 
q 15, 397 Wis. 2d 243, 95 
(Ct. App. 2021) (unpublis! 
(“On these facts, we view 
tors statements as too a 
constitute a violation of 
RULE 906.10. This was n 
State v. Bolen, 219 WwW. 
S.E.2d 922 (2006) where 
tion offered evidence of i 


$ 906.12 WRITIN‘ 
A 


§ 612.4 Producti 
object 


m 4 

Add at the end of foot: 
See Wilmington Saving: 
FSB v. Ayres, 2019 WI 
388 Wis. 2d 256, 932 N 

pp. 2019), review deni 
390 Wis. 2d 323, 938 N.\ 
(unpublished opinion) ( 


§ 906.16 BIAS O! 
For the purpos' 
evidence of bias, 


or against any p: 
(S.Ct. Order, 2017 W 


§ 616.1 Bias and 


 § 616.1 Bias anc 
Wisconsin case | 
‘tor affecting a wit! 
biased or prejudic 


NSIN Fy, 
IN Evmey, 
Di 


> 906.09 , 
iscongi, 


(2017). 


sachment 
à Prosecy- 
bly ©XCite 


credibility, 
ants guilt, 
ior convic- 
mpeached 
tatements; 

i Witneses’s 
ind recant 
ony from 
rial facts 
nged wit- | 
Omitted). f 


consis- f 


$ 616.1 Bia 


EVIDENCE—WITNESSES 


$ 616.1 


ognizes that the rule is narrowly directed at attacks on a witness's 
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character for truthfulness.'**° 


16.50See Wis. Stats. § 906.09 Judicial 


Council Committee’s Note (2017). 


§ 906.10 RELIGIOUS BELIEFS OR OPINIONS 
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§ 610.1 Impeachment by religious belief precluded 


n. 1. 

Add to the beginning of footnote 1: 
State v. Angelici, 2021 WI App 27, 
q 15, 397 Wis. 2d 248, 959 N.W.2d 85 
(Ct. App. 2021) (unpublished decision) 
(“On these facts, we view the prosecu- 
tor’s statements as too attenuated to 
constitute a violation of WIS. STAT. 
RULE 906.10. This was not a case like 
State v. Bolen, 219 W. Va. 236, 632 
S.E.2d 922 (2006) where the prosecu- 
tion offered evidence of the complain- 


ing witness’s religious beliefs and 
repeatedly referenced them in order to 
bolster his credibility. Indeed, C.S.’s 
religious beliefs were only disclosed 
during defense counsel’s questioning. 
The prosecutor’s subsequent reference 
to them in closing argument did not 
improperly enhance C.S.’s credibility. 
The jury’s split verdicts on the charges 
relating to C.S. reflect that reality.) 
(note omitted). 
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FSB v. Ayres, 2019 WI App 39, { 40, 
888 Wis. 2d 256, 932 N.W.2d 183 (Ct. 
App. 2019), review denied, 2020 WI 9, 
890 Wis. 2d 323, 938 N.W.2d 167 (2019) 
(unpublished opinion) (where witness 


testified that he reviewed notes he had 
prepared for trial summarizing vari- 
ous business records, the court of ap- 
peals assumed without deciding that 
the trial court erred by not ordering 
the party to produce the records used 
to prepare the notes; regardless, the 
error was harmless), 


§ 906.16 BIAS OF WITNESS [New] 

For the purpose of attacking the credibility of a witness, 
evidence of bias, prejudice, or interest of the witness for 
or against any party to the case is admissible. 


(St, Order, 2017 WI 92, § 12) 
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Part I Lay Opinion Testimony 


$ 907.01 OPINION TESTIMONY BY LAY WITNESSES 


AUTHOR’S COMMENTS 
$ 701.1 Lay opinions generally 


n. 4. 
Add at the end of footnote 4: 


2022 WI App 85-13} 
971 N.W.2d 201 (Wis. Ct. App. 2022) 
(unpublished decision) (prosecution for 


was able 
surveillance photograph based on his 
contacts with Clark at a bar on at least 
an occasional basis over a year or two. 
Thus, there was a reasonable basis for 
the circuit court to determine that his 
identification 


his perception. See WIS. STAT. § 907. 
01. N 


Lomax’s testimony was substantially 
outweighed by the danger of unfair 
prejudice. Clark provides no reason 
that Lomax’s testimony would have 
been unfairly prejudicial beyond the 
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Add at the end of footnote 3: 
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fact that Lomax was a police officer. 
However, the mere fact of Lomax’s oc- 
-cupation as a police officer does not 
render his lay testimony unfairly 
prejudicial. We discern no basis to 
disturb the circuit court’s exercise of 
discretion in admitting the 
testimony.”) (citation omitted). E.g., 
Martinez v, Regent Insurance 
Company, 2020 WI App 31, 19 8-9, 
392 Wis. 2d 380, 944 N.W.2d 349 (Ct. 
App. 2020) (unpublished opinion) (slip 
and fall case; discussing the distinc- 
tion between expert and lay testimony 
under § 907.01 and § 907.02 and find- 
ing no error in the introduction of 
testimony by a private investigator 
and his use of a 26-minute video that 
he edited from five hours of recordings: 
the witness’s testimony was admis- 
sible as lay testimony, as he relied on 
his personal observation and it did not 
appear that he applied any specialized 


nowledge in reaching - his 
conclusions), 


application to construct a cell tower; 
the court observed that owners may 
testify to value of their property, in- 
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value), 
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§ 702.2 
§ 702.2 Expert testimon 
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Add to footnote 6 after the summary 


WI App 36, 32, 
404 Wis. 2d 261, 978 N,W.2d 601 Ct 
App, 2022), review denied, 2022 W 
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sa inai exercised its discretion whe, 
excluding expert testimony by thry 
out of 10 defense experts that failed , 
comply with § 907.02). 


and cert 


§ 702.3 Mandatory use of expert testimony 


Add new text at the end of the first paragraph: 


Social media and other forms of technology, for example, ALE so 
ubiquitous and so commonly used by all segments of society that 
courts may safely deem a basic understanding of their working; 
to be within the realm of lay knowledge, requiring no technical 
expertise at trial (although much will depend on precisely: how it 


is used as, evidence),"™ 
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State v. Burch, 2021 WI 68, 
TI 28-31, n.11, 398 Wis. 2d 1, 961 
N.W.2d 314 (2021), cert, denied, 142 S, 
Ct. 811, 211 L. Bd, 24 608 (2022) (no 
abuse of discretion when the. trial 
court ruled that evidence taken from a 
Fitbit device that counted’ the wearer's 
footsteps did not require expert testi- 
mony: “Wireless technology is nothing 
new, It is entirely within the “ordinary 
experience of mankind” to use a Blu- 
etooth or WI-FI connection to transfer 
data from one device to another,”), ~ 
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OPINIONS AND EXPERT TESTIMONY 


These are complex matters outside the 
realm of the ordinary experience of 
humankind, such that one would need 
to speculate without the assistance of 
expert testimony. lhe same holds true 
for how the death of B.P’s brother and 
mother affected him. As such, B: P's 
asserted facts do not create a genuine 
dispute of material fact because no 
reasonable jury could find he had good 
cause for failing to visit or communi- 
cate with Allie without engaging in 
speculation.”) (note omitted), 
Expert testimony NOT required: 


§ 702.401 


In re Commitment of Stephenson, 
9020 WI 92, I 21, 394 Wis. 2d 703, 951 
N.W.2d 819 (2020) (holding that 
“within the context of Chapter 980, 
determinations of future dangerous- 
ness rest soundly within the purview 
of lay factfinders. Courts recognize 
factfinders to be quite adept at under 
standing how an individual's criminal 
history, admissions of wrongdoing (or 
lack thereof), performance on supervi- 
sion, or progress in treatment inform 
his likelihood of committing future 
acts of violence,”), 


§ 702.401 Foundations generally for lay and expert 


opinions 


Add new text after the first sentence in the first paragraph: 


Case law prior to current § 907.02 took a broader, better view 
that analyzed testimony as a continuum that ranged from lay 
(common sense and common knowledge) to “expert” (specialized 
knowledge based on education, training, etc.) with a broad mid- 
field for the so-called “lay expert,” who brought an expertise based 
on experience working with recurring scenarios of all sorts that 
were not part of our common, everyday experiences.” Sadly, the 
current rules opted for a binary approach: lay or expert. 


°50Perhaps we may see a return to 
some form of the lay expert. See 
Turner-Fictum v: Integrity Property & 
Casualty Insurance Company, 2021 
WI App 27, J9 15-22, 397 Wis. 2d 243, 
959 N.W.2d 86 (Ct. App. 2021) (unpub- 


lished decision), which upheld a dep-. 


uty sheriffs opinion as to the cause of 

an accident as a “lay expert” opinion: 
In ruling that Deputy Boushon’s testi- 
mony relating to his conclusions re- 
garding the accident was admissible, 
the trial court stated that he was a “lay — 
expert.” “[T]here are many different © 
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N.W.2d 224 (Ct. App 1979); see also 
Seifert, 372 Wis, 2d 525, 755, 73 
(recognizing that “expert evidence 
based on personal experiences can 
meet the reliability test” of FED. R. 
EVID. 702, which is the federal equiv- 
alent to WIS. STAT. § 907,02), 
To establish the reliability of expert 
testimony that is based on experience, 
“the witness must explain how that 
experience leads to the conclusion 
reached, why that experience is a suf- 
ficient basis for the opinion, and how 
that experience is reliably applied to 
the facts.’” Seifert, 372 Wis. 2d 525, 
{| 73 (citation omitted). The trial court 
then engages in its “gatekeeping func- 
tion” to determine whether the expert 
“has sufficient experience to be deemed 
reliable, See id., 1 74. If found satisfac- 
tory, the “probative force” of the ex- 
pert’s testimony is for the jury to 
cob whaaae See Black, 89 Wis. 2d at 
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284, 911 N.W.2d 97 (2018) (where the 
trial court conducted a two-day eviden- 
tiary hearing featuring expert testi- 
mony by each side on the re iability of 
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OPINIONS AND EXPERT TESTIMONY § 702.403 
civil dimensions.'? The Jones case offered the court an o i 
to explain $ 907.02 and how the appellate courts ANE hN 
trial court’s decision to admit or to exclude expert Opinion 
testimony. One may reasonably read Jones as a template for how 
trial courts should analyze the admissibility of expert opinion 
testimony under amended § 907.02 in both civil and criminal 
cases. | 

The prime issue was the likelihood that Jones would commit a 
sexually violent offense in the future. Two witnesses for the State 
offered opinion testimony that Jones did pose such a risk, The 
State’s experts relied, in part, on several psychological risk- 
assessment tests that Jones claimed were unreliable and insuf- 
ficient to support those opinions. The trial court conducted a two- 
day Daubert hearing in which the State’s experts and Jones's 
expert testified about a variety of such tests; the judge ruled the 
tests admissible."’.At trial, a jury found in favor of the State and 
the court of appeals affirmed. 

In a unanimous opinion, the supreme court also affirmed. It 
summarized the five elements of § 907.02 as follows: 


This statute requires that circuit courts make five determinations 
before admitting expert testimony: (1) whether the scientific, techni- 
cal, or other specialized knowledge will assist the trier of fact to 
understand the evidence or to determine a fact in issue; (2) whether 
the expert is qualified as an expert by knowledge, skill, experience, 
training, or education; (3) whether the testimony is based upon suf- 
ficient facts or data; (4) whether the testimony is the product of 
reliable principles and methods; and (5) whether the witness has 
applied the principles and methods reliably to the facts of the case." 
The supreme court then elaborated upon the factors. It observed 
that the first two determinations (qualifications and helpfulness) 
were also required under the relevancy test, which, again, 
underscores the salience of prior cases in assessing these factors 
(see § 702.5 of the treatise, making the same point).’* The trial 
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Thus, as with other admissibility determinations, we will not 

overturn a circuit court's admission of expert testimony unless the 

court failed to consider the relevant facts, failed to apply the proper 
standard, or failed to articulate a reasonable basis for its decision. 

Tn sum, the Jones opinion emphasizes that the touchstones of 
amended § 907.02 is the trial judge's discretion to ensure that the 
factfinder is not misled by patently unreliable brands of purported 
specialized knowledge. Even when experts disagree about the 
reliability of sundry principles and methods, the testimony on 
both sides should be sorted out by the factfinder as long as the 
principles/methods are “reliable enough.” And where the parties 
do not dispute one or more of the § 907.02 elements, neither the 
trial judge nor the appellate courts are under any duty to assess 
them separately. 

The trial court in Jones skillfully navigated among the sug- 
gested reliability factors in applying amended § 907.02. She 
found, for instance, that while the disputed psychological tests 
had not appeared in peer review journals, they had been well 
publicized, subject to review and criticism in other fora, and were 
used widely by those in the field. These determinations found 
support in the trial testimony and in the record made at the 
Daubert hearing. In short, the trial judge properly exercised her 
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had been firmly accepted by prior cases, Dobbs presented the 
court with its first opportunity to address it in light of the 2011 
amendment to § 907,02, which adopted the Daubert standard 
used in federal courts,’ It held that the current version of § 907.02 
also embraces exposition, provided certain conditions are present. 

First, the text of § 907,09 provides that witnesses with 
ized knowledge may testify in the form of an Opinion “or 
otherwise,” The “or otherwise” language remained unchanged 
from the original version of § 907,02 and had been construed by 
the prior cases to include expository testimony, To limit § 907.09 
in a way that allowed only opinion testimony “would render the 


is testifying in a form other than an opinion, such as an exposition, 


then the expert would not be applying principles or methods to the 


facts of the case and it would be nonsensical to require him or her 
to do so reliably,’ 


Second, this approach was fully consistent with the influentia] 
interpretation given to Federal Rule of Evidence 702, on which 


Third, federal appellate courts “also uniformly interpret Rule 
702 to continue to permit the admission of exposition testimon 
without an expert applying general principles to the Specific facts 
of the case.” Case law provided examples of witnesses discussing 
the “general practices” of certain groups of criminals (e.g., drug 
traffickers) or types of fraud. Nor are these instances of well. 
informed witnesses who do not tell the jury all that they know 
about a case. The federal cases explicitly hold that “an expert 
need not even know the specific facts of the case to satisfy the 
requirements of Rule 702. 

Fourth, other state courts have also recognized the practice. 
cases discussed involved states that also had rules modeled 
Expository testimon is nonetheless subject to the trial judge’s 
suite tole tid § 907,02. When deciding whether to 
ution, “the circuit court, as gatekeeper, must consider 
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The defense “‘made no showing that the types of tactics tha 
were employed in {his] case would correspond to any of th 
generalized opinions that Dr, White holds about false confessions 
and police interrogations.” Dobbs had not been subject to “most 
of the types of coercive interrogation techniques” described by the 
defense expert. Although the trial court “could have found fe] 
narrow overlap” between some of those interrogative method 
and Dobbs’ interrogation, there was no abuse of discretion in 
excluding the expert testimony. She | 


ther the 


n of both the relevancy , 
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State v; Castillo, 2021 WIA 
50, 1.48, 963 N.W.2d 587 (Wis. | 
App. 2021) (unpublished decision), 
versed on other grounds, (discuss: 
Dobbs, held that the trial court pr 
erly excluded a defense expert's te 
mony about the reliability of a chi 
statement in a sexual assault prose 
tion because it was insufficiently 1 
to the facts of the case and likely 
confuse the jury). 
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of memory and research on false al- 
legations by children”: “But here, the 
circuit court expressly (and reason- 
ably) found that \ faketield’s proposed 
testimony was not a good fit for the 
ease because much of it focused on 
research involving younger children 
and reports of sexual assault, not 
other types of physical abuse. More- 
over, the court reasonably determined 
that Wekefield’s proposed testimony 
regarding memory was unhelpful 
given that only a short period of time 
ad lapsed between the date the as- 

saults occu and the date they were 
reported to police. Finally, as set forth 
above, Wakefield's opinion was that, 
generally speaking, Dennis's interview 
had been conducted so as to minimize 
the risk of false allegations”) (note 
omitted). 

State v. Castillo, 2021 WI App 
50, 9 48, 963 N.W.2d 587 (Wis. Ct. 
App. 2021) (unpublished decision), re- 
yersed on other grounds. (discussing 
Dobbs, held that the trial court prop- 
erly excluded a defense expert’s testi- 
mony about the reliability of a child’s 
statement in a sexual assault prosecu- 
tion because it was insufficiently tied 
to the facts of the case and likely to 
confuse the jury). 

“Finding a fit” 

State y. Buttke, -2021 WI App 
74, J 8; 966 N.W.2d 276 (Wis. Ct. App. 
2021) (unpublished decision) (in a 
prosecution for causing mental harm 
to a child, trial court properly admit- 
ted expert testimony that the defen- 
dant’s “punishment regime” caused 
the child mental harm in a “psycho- 
logical” or “clinical” sense: “Thus, in 
order to determine whether a child has 
suffered mental harm in the legal 
sense of substantial harm to his or her 
psychological or intellectual function- 
ing, a jury may properly consider an 
expert witness's opinion as to various 
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characteristics exhibited by the child. 
Such characteristics include anxiety. 
Here, Heinz explained that his conclu- 
sion that Mark had suffered mental 
harm in the psychological or clinical 
sense was based upon observations 
that Mark exhibited both anxiety and 
extreme fear of his father and Buttke. 
In other words, Heinz used the term 
mental harm in a psychologies or 
clinical sense to explain the psycho- 
logical characteristics Mark was 
exhibiting. The court could reasonably 
determine that such testimony would 
assist the jury”) 
13State v, Dobbs, 2020 WI 64, 392 
Wis. 2d 505, 945 N.W.2d 609, 99 45-40 
(2020), The supreme court summed up 
the record this way: 
J 51 The circuit court found that Dobbs 
was not subject to most of the types of 
coercive interrogation techniques. de- 
scribed by Dr. White. Dobbs had not 
been in custody for over six hours, was 
not persistently interrogated while in 
custody, nor was he isolated for much 
of that time. The police did not attempt 
to lessen his culpability or offer him la- 
niency if he confessed. The police did 
not fabricate incriminating evidence. 
The record further contains at least six 
instances of Dobbs spontaneously ad- 
mitting to huffing the air duster absent 
any coercive police tactics. 
q 50 Additionally, our review of the 
record indicates that Dobbs did not 
possess most of the characteristics that 
Dr. White would testify may predispose 
an individual to falsely confess if coer: 
cive interrogation techniques were 
used. Dobbs was not younger than 26 
ears old and did not claim to be of low 
intelligence or particularly suggestible. 
J 61 The circuit court could have rea- 
sonably concluded that Dr. White's 
exposition testimony regarding situ- 
ational factors that increase the likeli- 
- hood of false confessions would not as- 
~ sist the trier of fact to understand the 
evidence, especially in light of the 
numerous spontaneous confessions 
introduced into evidence. 
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EVIDENCE—HEARSAY 


Lukensmeyer: 

State v. Zangana, 2021 WI App 50, 7 8, 
963 N.W.2d 589 (Wis. Ct. App. 9091) 
(unpublished decision) (social media 
often involves this issue, as where a 
text message written by a nonwitness 
described an alleged inconsistent 
statement by a key witness and the 
proponent could not lay an appropri- 
ate foundation for the nonwitness’s 
text: “Zangana renews his arguments 
that the text message purportedly 
from Renee, in which Zangana asserts 
that she apologizes for falsely accus- 
ing her father of attacking her and 
Gina; should have been admitted ei- 


§ 801.5 Admissions 
considerations 


n. 10. 
Add to the end of note 10: 

State v. Wade, 2022 WI App 7, 16, 
970 N.W.2d 569 (Wis. Ct. App. 2021) 
(unpublished decision) (“As relevant 
here, -a defendant’s own out-of-court 
statements are inadmissible hearsay 
when they are offered as evidence by 


Add new text after footnote 11: 
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ther as a prior inconsistent statement 
during Renee’s testimony or as extrin- 
sic evidence as a prior inconsistent 
statement through testimony from 
Renee's kushandi Zangana’s argu- 
ments fail. The text message itself is 
hearsay because the “declarant” of the 
text message is Renee’s husband, and 
Renee’s husband did not testify and 
was not subject to cross-examination. 
Moreover, any communications that 
Renee may have had with her husband 
that could be used to explain the text 
message or attribute it to Renee as her 
statement are protected by the mari- 
tal privilege.”). 


opponent: General 


the defendant. Thus, Wade’s state- 
ments to Detective Mejias-Rivera that 
A.C. had framed him for the assaults 
would have been inadmissible hearsay. 
An attorney cannot be ineffective for 
failing to make a meritless 


.argument.”). 


thus admissible under 
hearsay rule a statement by 


a party opponent. Admissibility is one thing, however, and suffi- 


ciency is quite another. 


Putting evidence rules to one side, 


the 


“corroboration” rule of criminal law requires that the prosecution 
corroborate at the very least “any significant fact” in a defendant's 
confession relating to the charged offense. A conviction cannot 
rest on a defendant's uncorroborated confession no matter how 
compelling. The corroboration need not establish an element of 
the crime, much less all of them. Rather, the corroboration must 


be enough to “produce a confidence” in the confession’s truth. 
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$ 802.302 Testimonial hearsay defined: the declarant’s 
“primary purpose” and the prosecution’s use of 


the evidence 


n. 9. 

Add to the beginning of note 9: 

. State v. Barnes, 2023 WI 45, J 28, 
407 Wis, 2d 652, 990 N.W.2d 759 (2023) 
(meth delivery prosecution: finding 
any error harmless, the supreme court 
assumed without deciding that a con- 
frontation violation occurred when a 
police officer testified to observations 
related to. him by another agent who 
watched the drug deal occur), See also 
State v. Ramirez, 2023 WI App 68, 
1:93, 410 Wis, 2d 224, 1 N.W.3d 719 
(Ct. App. 2023) (sexual abuse prosecu- 
tion, reversing a trial court’s findings 
that defendant’s confrontation rights 
had been violated in a 2001 jury. trial 
when that judge admitted hearsay by 
two young children; harmless error not 
warranting a new ‘trial occurred when 
the 2001 trial judge admitted state- 
ments made by the children to a police 
officer and detective investigating the 
case; the court did not explicitly decide 
if the statements were “testimonial”). 
State v. Thomas, 2023 WI 9, 17 60, 62, 
405 Wis, 2d 654, 985 N.W.2d 87 (2023) 
(DNA report prepared by government 
lab), State v. Jensen, 2021 WI 27, 
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_ sonal notes.”), 


had been viola 
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; State v. Reinwand, 2019 WI 265, 
1] 26-32, 385 Wis. 2d 700, 924 N. Wad 
184 (2019) (murder victim’s state- 
ments to friends and relatives about 
his fear of the defendant, hig child’s 
grandfather, held nontestimonial, 
including one where he asked his pag- 
tor to urge police to “dig deeper” if he 
was found dead because the defendant 
would stage his death to appear 
accidental). State v. Henderson, 2020 
WI App 31, 7] 22-23, 392 Wis, 2d 380, 
944 N.W.2d 348 (Ct. App, 2020) (un- 
published) (in a homicide prosecution, 
the trial court properly concluded that 
a diary found in the victim’s closet 
were not testimonial hearsay: “the 
written statements at issue were from 
a notebook kept by the victim that was 
found in a closet. in her home, The 
State argued that it did not appear 
that the victim had been sharing the 
notebook with anyone. The notébook 
contained different types of writings, 
including budget and financial infor- 
mation, contact information, and per- 
n. 13. te rhe 
` Add at the beginning of footnote 13: 
_ State v. Ramirez, 2023 WI App 63, 
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purpose” test, the nurse's “examina- 
tion of J.T. [the victim] and creation of 
the related report were focused on 
J.T.’s health, not the gathering of evi- 
dence for prosecution of Nelson or 
serving as a substitute for testimony 
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EVIDENCE—HEARSAY 


184 (2019) (murder victim’s state- 


ments to friends and relatives about 
his fear of the defendant, his child’s 
grandfather, held nontestimonial). A 
concurring opinion agreed that all but 
one of the statements were nontesti- 
monial, the single exception being the 
decedent's statement to his pastor to 
urge police to “dig deeper” if he was 
found dead because the defendant 
would stage his death to look 
accidental. 
See also State v. Nieves, 2017 

WI. 69, 9 36-44, 11 47-49, 376 Wis. 
2d 300, 897 N.W.2d 363 (2017) (dis- 
cussing the definition of testimonial 
hearsay under the primary purpose 
test, noting the “likelihood” often turns 
on such factors as the formality of the 
setting, the context in which the state- 
ments are made, and the identity of 
the participants, especially the partici- 
pation of law enforcements officers. or 
their agents; held that statements 
made in a jail between inmates were 
not testimonial, especially where the 
accomplice’s statements implicated 
himself as well as the defendant), 

1820Pcinwand at I] 26-27 (“The 
first factor to consider is the formality 
or informality of the situation in which 
the out-of-court statement was made, 
The more formal the situation, the, 
more likely it. is to be testimonial, “A 
formal station-house interrogation’ 

. . is more likely to-provoke testimo- 
nial statements, while less formal 
questioning is less likely to reflect a 
primary purpose aimed at obtaining 
testimonial evidence against the 
accused. In this case, Meister’s state- 
ments all were given, in informal | 
situations. He expressed his fears to 
his friends and family in living rooms, 


kitchens, dining rooms, and even at an ~ 


Arby’s. In stark contrast:to the ‘formal — 
station-house interrogation’ contem- 
plated in Clark, Meister’s conversa- 
tions with family and friends were not 
interrogations at all. Even his conver- 
sation. with his pastor occurred in the © 
pastor’s office at his church, where 
Meister regularly visited after attend- 
o discuss what we 3 goi 
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mary purpose of creating a substitute 
for trial testimony:”) (quoting Clark) 
(citations omitted). 

16.30Roinwand at J 28 (“The second 
factor is whether the statement is 
given to law enforcement or a non-law 
enforcement individual, While the 
United States Supreme Court has 
stopped short of adopting a ‘categori- 
cal rule’ that only statements made to 
law enforcement officers can be testi- 
monial, the Court has held that state- 
ments to persons other than law en- 
forcement officers were ‘much less 
likely to be testimonial than state- 
ments to law enforcement officers.’ In 
this case, none of Meister’s statements 
about Reinwand were made to law 
enforcement officers, nor did he seek 
to contact law enforcement about his 
concerns, This factor suggests that his 
statements were not made for the pri- 
mary purpose of creating a substitute 
for trial testimony.”) (citations 
omitted). 

1540Reinwand at 129 (“While a 
statement is unlikely to be testimonial 
if it is made by å young child, it does 
not follow that a statement is likely to 
be testimonial simply because it is 
made by an adult.: Rather, that the 
declarant is an adult is a neutral fac- 
tor, making the statement neither 
more nor less likely to be testimonial. 
Here, the declarant was an adult, so 
that factor does not help us determine 
the statement’s primary purpose.”) 
(citation omitted). 

_ © 5°Reinwand at J 30 (“The fourth 
and final factor is the context in which 
the statement was given. “Courts must 
evaluate challenged statements in 
context,” which includes evaluating 
the questioner’s identity, the relation- 
ship between the parties to the conver- 
sation, and the circumstances sur- 


rounding the conversation. In this 


case, Meister’s statements all were 

made during conversations with his 
family and friends, The witnesses 
reported that Meister was concerned, 
tressed, and agitated during these 


ality of the conversations, and that he appeared 
vi s to be genuinely frightened. This de- 
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